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STATEMENT OF THE CASE
A.

Nature of the Case

Alex Giovanelli appeals from the District Court's order granting the State's petition,
pursuant to Idaho Code section 18-8410, requiring him to register as an adult sex offender. Mr.
Giovanelli contends that the District Court erred by taking judicial notice over several documents
on the day of the evidentiary hearing.
B.

Statement of the Facts.

On June 4, 2012, the State filed a petition pursuant to Idaho Code section 18-8410,
requesting that the District Court enter an order requiring Mr. Giovanelli to register as an adult
sex offender. (R., p.5) The matter proceeded to an evidentiary hearing on the February 28, 2013.
Prior to the commencement of the hearing, the Court addressed a motion for judicial notice that
had been filed by the State. Over Defense Counsel's objections the Court granted the State's
motion for judicial notice in relation to some items and denied it in regards to others. (Tr., p. 52,
L. 11-p.57, L.9) Following the evidentiary hearing, the District Court entered Findings of Fact,
Conclusions of Law, and a Verdict finding that the state had met its burden and requiring Mr.
Giovanelli to register as an adult sex offender. (R. pp.51-56). Contained in its Verdict the District
court relied on several facts that had only been established by the granting of the State's motion
for judicial notice. (R., pp. 52-55) This timely appeal followed.

STATEMENT OF THE ISSUE PRESENTED ON APPEAL
Did the District Court err by taking judicial notice over certain documents on the day of
the evidentiary hearing?
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ARGUMENT
The District Court Erred By Taking Judicial Notice Over Certain Documents on The Day
Of the Evidentiary Hearing.

Idaho Rule of Evidence 201 outlines the procedure that a Court may utilize for taking
judicial notice over adjudicative facts. At issue in this case is the question of whether or not a
court may take judicial notice over adjudicative facts on the day of an evidentiary hearing. Here
the State sought to have the District Court take judicial notice over six documents that related to
the underlying juvenile case regarding Mr. Giovanelli. Despite a scheduling order that required
all motions to be filed and heard no later than seven days prior to the evidentiary hearing, the
District court granted this motion on the day of the evidentiary hearing. (Tr., p. 43, p.57.)
Idaho Rule of Evidence 201 (e) states that, "A party is entitled upon timely request to an
opportunity to be heard as to the propriety of taking judicial notice and the tenor of the matter
noticed."

This provision was obviously included in the rule because to allow requests for

judicial notice to be taken without the opportunity for the opposing party to object would
dramatically hamper litigants ability to prepare for hearings and defend against actions by the
state.
In this case counsel for the Defendant was preparing for trial for months during which
time the State made no attempt to have the court take judicial notice of any of the requested
items. A status conference was conducted on October 29 1\ 2012, approximately four months
prior to the evidentiary hearing on this matter. At that hearing the State claimed that it should
3

not have to abide by the rules of evidence and the court denied that request and held, "This Court
is going to make a finding that the rules of evidence will apply in the hearing that will be before
this Court. When the State argues that, well it has the same problem that the defense has in
terms of drumming up the witnesses to support that evidence, well that's what the burden of
proof is all about." (Tr., p. 23, Ls. 6-11 ). Despite this statements from the Court, when the time
came for an evidentiary hearing the Court granted the State's motion for judicial notice and
allowed them to prove the majority of their case without calling any witnesses.
Idaho Rule of Civil Procedure 7(b)(3)(A) requires that any motion other than a motion
that can be heard on an ex-parte basis, shall be filed with the court no later than 14 days prior to
the time of the hearing on the matter. That was clearly not done in regards to this motion for
judicial notice.
By failing to abide by its own scheduling order and Idaho Rule of Civil Procedure
7(b )(3)(A), the District Court severely prejudiced Mr. Giovanelli and allowed the State to
establish several crucial facts without calling any witnesses. In its Findings of Facts the Court
found that Mr. Giovanelli had "voluntarily admitted act(s) constituting the offense of lewd
conduct with a minor," and that on October 9, 2009, "Magistrate Judge Barry Watson concluded
that the Defendant had violated the conditions of his court ordered probation." (R., pp.53-54.)
Neither of these findings could have been made by the Judge absent the granting of the State's
motion for Judicial Notice and by including them in its findings of fact, the District Court is
acknowledging that these facts were crucial to its decision to grant the State's petition. Without
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these factual findings the Court could not have found by a preponderance of the evidence that the
State had meet its burden.
Counsel for the Defendant notes that during the research of this issue there are no Idaho
Cases that provide guidance as to the use of Judicial notice in regards to a petition brought under
Idaho Code 18-8410. Allowing the State to prove facts utilizing Idaho Rule of Evidence 201 in
this manner allows the majority of the facts to be proven without the Defendant being afforded
an opportunity to contest the facts.

CONCLUSION
Mr. Giovanelli respectfully requests that this Court reverse the Verdict of the District
Court and remand this mattr for a new evidentiary hearing.
DATED this

_1_~_

day of September, 2013.

BY:
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